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۴١٠٢۰771۰۷۳۲ yä. PRESTEN OF THE SEA 


In zusenk Peery, come Oecekls enpboeies Wib been pluced on aeser tyyn 
Of soverelanty et ie coun OF freedom of the bass; Only tkis March, at 
hesringt 1 Sa DCO LOOO, ¿diras Detid L. Mebonelíi alluded to 
thit treti 

Another itam of les Snes in recon. y*tara, about which Secretary 
Nitze and I have HEG Meine distusslonse, is cbe eppereptly concerted 
attempt to erode tha concept and artent of the free high seas by extending 
the limits of territorial waters. 

Therg ety So awtheds by which auch sigaion O40 be Boedomplished. 
First, the width of the Ubrritovial Bec ĝin rp artaetisd to sume 08: 
which wiil pricuc® e War Welt of weter® GURY Which a coastal or island 
hatiin claim soyweotanty, This method has besa tomon iu Mue history of 
the sea, Smith? fee's that Geliant y the Italien Writer, way have bean, in 
ATES, the ت۱۲ < نوم وم‎ a three mile width for tbe Lerrituriel sea, 
Smith ettrinutsa uc) of the confugion surrounding the tute mide gone to 
this. Additionally, Ge malali dui thet cladius of four milea hy Norway end 
Sweden date beck to L» elddie eigObeeuth celtiry, bie paritest delineation 


of a territorial eli 


u mm 








lynited Btate» Congress, Senate, Committee on Armed Services, 
Military Procurement ‘uthorizationl, Fiscal Lear 1966. Hearings before 
the Committee and the Subcommittes on Department oi Defense of the 
Committee on Appropriations, 89th Cong., lst Seas, on 8.800, February 
24 « March 15, 1965 (Washington: Government Printing Office, 1965), p.723. 





?g,A, Smitb, The lev mod Custom cf the Bea (2d. ed.], (New Yorki 
Praeger, 1956). ۰ EIT 
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ibareciarinlLcaliy, mu jur aril pewery runs for arrolla” 
کر‎ OC Um Lexritorías, beit. The United Statew ena tle United 
Kiugaüom have traditbobally meooanized the tired wild link, ‘The boviet 
UNOS, "eet beomeicg 4 PFA per, adheres DO a cbin of twelve mil" 
widta far the aerated am Th vill be Coterestiag tO san vhatker 
thle OLDE wil) ساد قتشم‎ to le mivutalord by Ou Soviets ao they Joib 
the Parke OF Che mritime powers. 

The langsir dweelopel nations eund thone with susller maritime and 
NOR Sirta acn TOVAFÓOS acreptence of & Url mile or vider breacts 
for the tervivorial wea) The most extreme claim to thle regird is that 
of nix natlons on She Petti roest of Central etd South Ambricas Chile 
Costa Rime Seusdar, +9 Honduras. weni Peris 21800 we» tárriforiel 
welery or fom Fishing Pipita, these six natios Misa ® 200 dile well off 
جا سط‎ suures. 

Ten Aisouseious anıl dibetes on the territorial ee. and aunt Laim 
sone 0۵ وین‎ + lares amount of time during the United Mellon Conference 
on the Lay of the Seu 1n 1950? and vas the them ûf the Geconl Unlted 
Nations Conferaure on the Leg of? the Bea in 1960," The ما(‎ of lose 


4wo Conferences in damling With that problem zan beat 5e aryna that the 





United Natig, United Nations Conference on the Law ol the San, 
Vole. I=VII, A/Comf, 13/373, (Geneva: United Nations, 1990) 7 


United Nations, Second United Nation* Conference on the Law or the 
Sea, A/Conf. em United Nations, 1900 








"Tan Labs Tio unich paciicipatel le هلا‎ Po conferences hares! to 
الت اد‎ 

The second methed oy wbich territoriel watare may be extended is 
in the ebtablishment o the reference line on which measurement of the 
territoriel een ig to bs based. Where this reference 1a not the coast 
itself, am Fort Of beselloew system is uscd. The use of baselines le 
lees deeply Koo? Lo Le history of the law of the «ea than that of 
the width of the tarritoriel tes. Colombos? , however, alludes to the 
ease of The Anna, an American ship seized by a British ship off the 
mouth of the Mismisaippi River in 1805, where the &lluvian islands were 
determined to be a raferenes for the measurement of the territorial sea, 
in recent yeers, tha Anglo-Norwegian Fisheries case (1951) and the United 
Nations Conference on the Law of the Bea (19580) have produced the most 
ralavent rwaults on the aubject of baselines. The former lent en air 
Of iagality to etroight besaline systema which join reference pointa on 
or near 6 5052851110 and involve linear references rather than those 
related to the sinuosities of the coast. Although the Fisheries ease 
and the United Nations Conference daalt only with coastlines such as 
that of Norway, extensions of tha application of straight beseline 
systems to ocean archipeleaos has been attempted and is a telling 
‘@xemple of the claim of sovareignty over waters generally accep’ ed 
مود مرو کک‎ 


20 Colombos, The International Law of the Sea (3rd rev, eà.), 
(London: Longmans, Green snd Company, 1954), p. 89e 








AED 
Where 10 Û towptetiur to tácomo ateorbed tú Un lors ان و هد‎ u 
We 0۵۵ مات‎ of intercttional law perteihing Lo the berrito jul وون‎ 
wi Pontus cone. To euccunb to nuch -e lure would ba 10 Janors ۳ 
SETS كن 566 لووط‎ WG intervational eyatem.  Iotmrobtiona] Lew, bé bu 
lere 20, ut de Heflectivw GP the conditions asist ip tie by et 
X" ke contlonext 00 Lb concensus of power fof tw eliminas, “Te 
Sunwesticohs ou the Law of the Sea must be regarded in ihia light, 
| Yurtter, tt ie ic euch a porepectivo that the diulytomy vetween Trees 
dum of tha sebi 4nd extension of national ابو‎ mait Wa viewed. 


In Kh port, tho quest for soverelgnty ovwr THO bareEtorlel 









PD and سساو طانم‎ areae has centered around 529101 tigris. Tote, 
MWh wd lae fl population, fiehing emó oxher Peocuswwut of 
foot fron the pea continues to be an important elamens in the ieee, 
ir; other eu-ioeretlous have geiued equal or goewtes Aly luo ont 

Tn be | — ( ۶۱۹۱ 011, mineral and other resources Of tim phann 


bottom Or eMrib'4 Aube" ۵ haya become 2ovoliw) — Cugrubhaboving 






6 608۵۳۵ ۱ کشا‎ ۸ teoweyer, are the Cacio ALALU oO policy 
op triky dnd ACH wear مها‎ to سنا سكا عمل إسادوم لس مد‎ 
mo) Cono vola. 
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Ti bas become «vident that smaller nations, parta ull? 


a chipelagic or ilani states, f*e) that soverelgaty over esa «MA 
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piel Fors bass setin ciiu eee, | La likely thee 
Jin Wake وص حو‎ EL semi اه‎ hos m ۰۱ 





ef hee rule سنہ‎ A ae و ھا مہو الہ‎ 
w xL +1, 1:9990 011411111 75۶ 
om plea am ME corts m kDa ANT ہہ تہ‎ Kran io db 
Ye los û îla aperte Of nawo aroma «LLL مہ‎ Atifa, 
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| "o iie Lugar lll roba pl ecm anien ید‎ 
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ويك Xl nosé‏ تا ناک iba proot to)‏ رہوسسم ےھ مہ" 
me og aE ha rwheoa td prater Wia sao all» Lies ko aul‏ ها احم ١‏ 
سور رید سز Some |) Vie) OF hia bree giles, E ay akt taat Lbs]‏ 
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| 6 جا‎ © letter hetwo"a tho üscrmtary of Tiel, Bayard, «cd 
Decrevuery of fiw Kowesury Manning ou 20th of May, 1006, thet tbie tneory 
web etrongiy rejetued; 
We ray therefore regard it as asttled that eo far as concerns 
the Soden Oud} of North america, the position of this Department 
nas welertily oeun thet the sovereignty of tha shora does not, sa 
fer ul wrertiorial authority is concerned, extend beyond three miles 
Iro low tater mark, and that the seaward koundary of thia cone of 
territorial vateri £$7 1105 tro const of the mainland, extending 
where ticle: woe Islands 60 as (o placa round such islanda the pais 
belt. Tuis nczess&rily exzoludee the position that the seeward 
boundary ie to be frawa from headland to headland, and wakes it 
folluw ciossly, %i a distance of three miles, the boundary of the 
Skorn of Lag continent or of edjacent ielends belonging to tha 
continental sovereign. i 
The Norwegian Sr6teu 
Tbe northern coast of Norway prosenta a complex network of islands, 
rocks, baya and inlets which have been treated in a particular manner by 
that coastal state in the delineation of its territorial sea, As early as 
1812, a Royal Decree vy the Norvegian government sought to set forth eri- 
teria for muasucing the territorial waters based on measurements using the 
outer islands and rocks of the coestal archipelago known aa the "aknergaard", 
Although thie decree was general in tenor, it served 83 a basia for later 
decrees. In 1869, 1881, aná 1889, Royal Decrees set forth what has come 
to be known as the Norwegian system in further detail, This system con- 


sisted of straight baselines drewn between a series of points on islands 





TJ.B. Moore, A Digest of International Lav, Vol. I (Washington: 
Government Printing Office, 1906), p. 720. 








10 

or drying rocks along the seaward edze of the skaergsard. The system 
came to be enforced during the twentieth century as fishermen of other 
nations ventured into this area in search ct a ceteh. The primery reason 
for enforcsment of territorial waters was protection cf the Fishing rights 
of lhe native Norwegiens living along the coast above the Arctic circle.” 

‘there were several cases where foreign fishing vessels were appre- 
hended in the 1906-1933 period. British fishing vessels first appeared 
orf the coast of Eastern Finnmark emoloying fishing gear superior to that 
of the locais in 1905. To protect native fishermen, a lew was passed on-- 
June 2, 19069, prohibiting foreign fishing vessels from fishing in 
Norwegian territorial waters. Naval fishery vessels were stationed and 
instructed to warn or arrest foreign fishing vessels. According to the 
Norwegian nevy, the first warning was given to e British trawler, Golden 
Sceptre in 1908.10 

Arrests followed in 1908 with the Lord Roberts incident. 6۵ r 
wes thereafter an increase with slack periods during the two wars. As 
Sir Arnold McNair points out in his dissenting opinion to the Anglo-Nor- 
wegian Fisheries cage طط‎ 


Between the arrest of the Lord Roberts in 1911 and May 5th, 1949, 





Sinternational Court of Justice, Reports 1951 (Tre Hague: 
International Court of Justice, 1951), p. 124. 
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120 H.M. ۰ 


Yearbook of Interr 


l3League 


Law Bagel of Dis 
Nations, 1929, )v 


tums Vol. 117 Territorial Waters (Genevat 


‘Shoe fishing vossele were Ariosted in wilegen 
zeby other were w&rned. 
'e* $Yyoiutíion of judgements in these casas ef 
wen... Although the rulings in trial courts eaded 


۱ 0 ۳ OT hei: af 


the Norwegian system, its flret fuil 


Lasu isë 1920 memor&ndum by مج‎ Norwegian government 


be 433. Hogue Conference for the Codification of Inbere 


usd: 


¿ta the olá concept of the conatitutional estatua 
hibg the “Skeergard”, the direction laid down را‎ 
futerpreted in the sense that the sterting point 3 
۲١۸ جا‎ of the territorial sea should be a line drawn 

1a" between the furthest rocks, and where there 7 
"s'Uween the extreme points. This intern ال د‎ 

ve been taken as a basig whenever the límite of * 

» lea to be fixed in detail (Royal Decree of bee 
‘ang the waters of the Sunnmore coast). 
we in Norway regarding the maximum distance between 

Che togelinos fcom waieh the breadth of territorial 
vü. in choosing the places which, according to the 
\" le be regarded as the extrerc points, the partic- 

gf cach part of the coast. have becn taken into 

be historical, ۰ economic or "geographica cal factors, 
sum) conception of territorial limits, the undisturbed 

right of fishing, exercísed by the coastal popu zation 
riel and necessary for ite subsistence, and alsc the 
Misning grounds, 

Yikoned decrees of 1869 and 1089, baselines of 

na 11.6 nautical miles were fixed. 
- the fixing of exact baselines for the rest of 
+ 18 being studied by tbe Royal Commission appointed 
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"The Anglo-Norwegian Fisheries Case", British‏ ر طط۱ 
»snal Law, Vol. 90 (1951), p. 123--h.‏ 


“tions, Conference for the Codification of International 
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. Et ms c EL aint y Mes United Otal سا نف‎ 
ند‎ ue eniy to vaya six niles 0 ٦ TE 
Feucht bum —AR haja nly being territoriel haga, pio ihg 
thiea ۱ وتا مه‎ by the treaty, a principle cf Antec- 
تقشم تاھد‎ u جا‎ ooasis and should ba systematically appiied 
cwm vage ل‎ 
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LME, Ma. y^) tail Wid. Buri, Tha public Order of the © | 
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Vos cala AV owls Pisherles Arbitration, op. dite, Pe 6h, 
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Ap has bes indicated in the earlier section of Ihia chapter, tba 
American position wes not upheld by the Permanent Court of |! T 
One could charge Powe incomeisteney among American intermtienal legalieta 
in viev of tho earlier statement by John Mason Brown on this subject 28 

One should recall the recommendation of the Arbitration tribunal 
with regard to bars: 

in every v not hereinafter provided fer, the limita of tbe ex- 

clusion shall te drawn three miles seaward from e straight line across 
ths bay in th» pert nearest the entrance at the first point whore the 
width does nol excaed ten miles.19 

The above recommendation was incorporated into the Treaty of 1912 
between the United States and Great Britain.©° ‘hua the United States 
accedad to @ ten wile rule for baya. 

With rege, to a bageline for the measurement of tha territorial 
nen, the United Tii s baa long Favored a referenca to the low water mark 
on the coast, thue “ausing the baseline of reference to follow the 
BSinugosities of th»  osst except where a bay exists justifying tha use 
of the ten mile at sight Line of the closing rule. This was well 
summarized by tha oevretary of State during the California cang: 

(a) In auy sase of a relatively straight coast, with 

To, Te 

18, 8 


note li e 





e Ounitod States Congress, Senate, Document L2, Vol. 111, 
Glot Cong., th Senn. (Washingtons Government Printing Office, 
1911), p. 2635. 





ا 


AJ + VALE Exo ûf indtoteliong or bays, os 


31 1 ۱ 1 
محص )ع سن علا‎ uae traditionally token the position that 
۲0۳۳ ۷: WT تا‎ DE measured from the low water mark 
alcoi time ee ¿14 pukkilon wap taben 8 early ay 1806 (The 
Secrelary a s. ^7. Payord, to Mr. Manning, Seeretary of the 
Treasury, we es, I Moore, Digest of Interrational Lew, 
720). Xt Wee soloiedued in treaties concluded by the Unitad 
States (Se L0 100 T af the Convention concluded with Great 
Drità!un fy S'*usiens gf Smugzling of Intoiicating Liquors 
on ALLA g7 “eG, جا‎ ubet 1761).21 
Many OC ¥ ‘cvrvemea ®Lews on delineation of territorial Waters, 
on offshore is^» vee Bod baselines sten from the 1930 Hague Cons 


ference, Tue ren wer of thiP chapter will deal with tho preparations 


for end delíbars e et th&t Conference. 


n FUE PAGUE CONFERENCE OF 1930 


Un Tim win  — wt SMe Hague Conference for the Codification 
of interunmLl ¿Que ۱ L* Yulteu otatesa advanced a method for da. 
ارم فا متام‎ of toe & ¢ origi seu, 


The American Price, 

The Raras: UC the proposal eubmitted on March eT, 4930. was cha. 
use Of arce of bu Fan iius drawn from pointe on the coast to dw. 
termine the aursr 1.0 0 the territorial sea, It was predicated, of 
Coursey, OF & tines 14 Sreadth for the territorial sea and avoided the 
use of baselinos -. .. the coast. Specifically, it read: 


Except &$ o5erwise provided in this Convention, the seaward 


m Department of State to Department of Justice )‏ کو ہے 
November 213. 1951, i9 *.L. Shalowitz, Shore and Sea Boundaries, Vol ZF.‏ 


= 


(Washington: Govemment: Printing Off., 1962] > Pe 354, 
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1194 g i | torial watera is the envelope o£ all arca ul 
LA ئ6‎ lav Lo alias of tbree nautical miles drewa from all 
pointe o0 vi 20440 (àt whatever line of sea level is adopted 
in the charti of Che conste.), or from the seaward limit of 
those intel) wre which are contiguous with the territorial 
v&ters ee 

Tha ret کا‎ for th» proposal waa a moat practical one, bazed 


on the ween OF ‘s.ewlning ths limits of the territorial sea, hence 


the end af iniwpo\)ooei watare, by the navigator or mariner. The 
appeal of the sy edvauced here is in the removal of a requirement for 


marking territories Weters on charts. Boggs,3 in his discussion of the 
American propose... *Etly shows its superiority ever other systems for 
the navigator, AW ha pointed out: 


En fact Guy System for delimiting territorial waters must be 





derived geometric sy From the coastline, "24 

With 0 » beys and estuaries, the United States proposal, 
Withget atteapitoy + Sefine the terms, addressed indentations so as 
to determina vis.» 2 waters therein may be divided as territorial, 
or international, TM proposal was three-fold: 


(1) On a Wart or map a straight line not to exceed ten nautical 
miles in lens’) #ball be drawn across the bay or estuary as follows; 
The line shali 5# fain between two headlands or pronounced convexitias 
of the coagt ¥ embrace the pronounced indentation or concayity com- 
prising the bey of watuary 12 the distance between the two headlands 
does not exoee en nautical miles; otherwise the line shall be drawn 


9 ea A 





2 Bozg5, Op. Cite, Pe 5h, 


۰ و لاد ےج ,23104 


mia, p. و‎ 
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through due t nearest the entrance at which the width does not excaad 
tea Lady T و سح‎ 
(2) Tha „wrslope of all arcs of circles having a radius equal te 


ons-fourth the length of the straight line across the bay or estuary 
shall then be drawn from all points on the coast of the mainland (at 
whatever lin. af sea level is adopted on the charts of the coastal 


state) but MWO arts of circles shall not be drawn around islands in 
connaction w.'b the process which is next described; 

(3) If Ne drea enclosed within the straight line and the envelope 
of the arcs c. «irolesa exceeds the area of a semi-circle whose diameter 
is equal to o2S.half the length of the straight line across the bay or 
estuary, tha cre of the bay or estuary inside of the straight line 
ball be rensmied, for the purposes of this convention, as interior 
w&tiors; oin ‘we they shall not be so regarded. 


nen the setermination of the status of the waters of a bay or 
estuary has bean made in the manner described above, the delimitation 
of territorial] vaters shall be made as follows: (1) if the watera of 
the bay or estuary are found to be interior waters the straight line 
across the nr ince or across the bay or estuary shall be regarded ag 
the boundary (“tueen interior waters and territorial waters, and the 
three-inilo bolt of territorial waters shall be measured outward from 
that lino 11 +4 sens manner as 1f£ it were a portion of the coast; 
(2) otherwise t-e halt of territorial waters shall be measured out» 
ward from el: potuts on the coast line; (3) In either case ares of 
circles of *wwe-mile radius shall be drawn around the coasts of 
islenda (If re be any) in accordance with provisions for de- 
limiting ters’ Sorial waters around islands ag prescribed in Article 


A8 & fios. matter, the American proposal provided for pockets 
of high seas whiul would remain as e result of application of the 
method of tna proco38l to bays and estuaries, indentations or among 
groups of island’ The proposal, regarding this problem, stated; 

(1) Where the delimitation of territorial waters would result 


RL EEE nme 


25Boggs, Oke Cit., Pe (۰ 
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ig ۲۱ 24) €res 6f bigh sea toteily surrounded by 
Ur d iur] re al ona or more stutes; the ares is angimilevd 
: e bor ck Ul Mel waters of such state or states. 

(E, ووم‎ (Oe delimitation of territorial waters, a: preacribed 


in the foremáioz articles, results in a zronounced concavity auch 
trat a Single Straight line, not more than four noutical miles in 
length, drawu fri» the envelcps of the arca of cireles on lone side 


to the eme. el tna Arcs of circles on the other aide entirely 
Cance emn | fowisecieu, the coastal state may regard the body of 
water *ueiessP within the envelopes of the ares of circles and 
cail 2578341005١ ¿10 68 an extension of ite territorial waters if 


the anos axcians the area of e semi-circle whose diameter la 

equal to kim epgth of the straight line; if the coastal state 

Chooses Lò KEF allatcs those sae Fe it shall notify the nations 

which may by \Intorested therein.“ 

Thus Um ited States presented a proposal for delimitation of 

the territorial $6» which although complex in description, afforded a 
practical menus for thips ou tha sea to determine their location with 
respect to thë tasvi rial sea of a coastal state. Tne feasibility of 
a Sy8'U&m vito mo. * Guititude of corollaries vas to be determined, 


ALIO to be و ید‎ ver tie political actezta zsity af a systen 
po 


Ori$nted lovris =a saaran, not the protectors of national sovereignty. 


Other Proposals م١‎ we 1930 Conference 





As might ×ط‎ expected, the Auerican proposal evoked قدو‎ le 
discussion at the \onference. During the deliberations, two other 
proposals ver® Ady teed partaining to delimitation of the territorial 


sea. Loth relates so indentations or bays. 





.552-553 ولو , .261018 


T 

Tue Frvoss Geaegation offered a compromise-proposal to deal with 
indentebtiode on à *olgii 

In the case cf indentations where there ig only one coastal 

State, the breadth of the territorial sea may be measured from a 
straight line drawn across the opening of the indentation provided 
that the length of the line does not exceed ten miles and that the 
indentation my properly be termed & boy. 

in order tnt an indentation may be properly termad a bay, the 

area couprivel ostveen the curve of the cosst and its chord must be 
equal to or graswer than the area of the segment of the circle at 
its middle, at è distance from the chord equal to the distance which 
separaten this print from one end of the curve.<! 

Sometimes mern as the "segmental rule", this would permit indenta- 
tions much shkallower than those of the American proposal to be classified 
68 bays. A proposal by the German delegation sought to set a mininun on 
the depth of bays to which the ten mile rule was to be applied, In that 
regard, it stated, "This rule shall apply to bays the length of which is 


not legs than five » rine miles, reckoned from tha abave-mentloned او وڈ‎ 


iV. ^..JHPLISHRZNIS OF THA HAGUT CONCERN 
It would be unfair to state blandly that nothing was accomplished 
at the 1930 Hague Conference with regard to the law of the sea. It is 


accurate to say this in the sense that no agreement was reached, but the 





200900029 


2Treague of Intions, Conference for the Codification of 
International law, ¿cta of the Conference, Vol V. (The Hague: 
lsague of hations, 1930), P+ 219. 
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49 
work of the coufwrsncea, and many of the comaittee drafts have endured to 
the extent that Tusy have been referred to in subsequent daliberations 
Sul COE ETOYS 

Isaues which deal with straight baseline systems ara those 
relating to the antablishment of baselines for reference in measuring 
the territorial sea, to bays, to historic waters, and to off-shore 
islands and archipelagos. 

The U.S. proposal pertaining to baselines on which to base 
measuremants cf tha territorial sea has been discussed earlier in this 
chapter. it was avaluated in the words of its principal author: 

e o o the problems involved in deliniting territorial waters 

Ghould be studied objectively, from every aspect and especially that 
of the navigator, with a view to simplicity, impartiality of results 
and economy in publication. The American proposal is to be regarded 
as a first attempt in that direction and it 16 to be hoped that it 
Gay serve, wh) improved by constructive criticism, as the basis of 2 
a 202401 ۵ ۵۷ which may be found capable of general application. 9 

With regar to bays, the two methods of determining closing lines 
and delimitation oT territorial waters vere offered as has been discussed 
earlier. The American semi-circle rule end the French segmental method . 
varied as to the radius of the circle employed and its construction, but 


both provided for a ten mile closing line. Most cf the delegations at 


the conforence agread “to a width of ten miles provided a system were 





Boggy op. cits; Pe 595. 
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0 
Lap t ١ ("£o under whivo alight 6252515137 would not be 

Lara ae Enga ÀJ 44 Shalowitsz points out ,>+the Urench proposal, 
since 11 asipved for extremely challeow indentations, would appear in 
variance with tos consensus. 

Thera was Ge 2greessnt reached on bays. Strohl has tabulatad 
tbe <j Tact دن‎ 

(aj The tezû for definition of a bay was brought cut clearly. 


(b) Tht sami«circular rule was originated albeit within a con- 
text that in '*aelf was confusing and politically unworkablia,. 


(c) The e®eplexities of tha problem came more clearly to bo 
apprecleicd. ka doubt implicit ín such appreciation was the gern 
of on idea thet codification of a law of bays was a task net to be 
entrusted to jurists alone = - or for the matter, to technical 2X» 
perts along.“ 

It wae coros from tbe fact that opinions differed among the 
three major powers present; Britain, France, and the United States; 
thst discussion wee fhe most woieh could be hoped for from the Com» 
ference, vita et to bays, 

An interswlins proposal vas made vith regard to "historie waters”. 
Schucking, the ra, porteur of the subcommittee dealing with law of thes 
territorial aca, “ne proposal provided for an International Waters 


0271698 to regioter "i,hte to such waters ez well as other rights 


possessed by a riporian state to waters outside its territorial 





30 ots of the Conference, op. cit. 
Jignalowitz, op cit. 


Seu. p, Strobl, The International Lav of Bays (The Hague: Martinus 
Niihoff, 1963,) p. 212. =o Se ae 





جم 
ذس سے A^ Tah‏ 


ine Secona Connztteas Of tha Codification Conference notad that 
codification wouac Wot effect rights to "historic waters ."34 

Offshore islands were, according to the report of the Second 
Bubeommittee (uhielı treated territorial waters) were defined as separate 
bodies of land, gurrounded by water, which was permanently above the high 
Water mark. 1% approved the principle that an island has its own territo- 
rial belt of waters. This report declined inclusion of such formations 
Only above the prece of the water at low tide as ıslands ,>? out indicated 
that they should be considered in delineating the territorial soa when 
they lie within tbe tarritorial sea. Although no convention was arrived 
of reflecting thea decisions, the report of this subcommittee has been 
employed by the United States in defining ite position in later discussions .2° 

An intere! in archipelagos was evidenced prior to the Conference hy 
Sschnaokinz, who intiuded in the dr&ft convention prepared for the Comittee 
or Experts, appoizeed ty the Inagua: of Nations in 4524, toe lollcwing 
paregrapn: 


In the caa@ of archipelagos, the constituent igilends are considered 
ag forming & whole and the width of the territorial sea shall be measured 


LU ZI موس‎ 





23a cts of the Conference, V, op.cit., pp. 38-41 and 58. 
34rmia, Vol XII, p. 105. = 
322010 V, p. 219. 


3Ó6popartzent of State letter, November 13, 1951, Op. eit. 
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HI vo VhlS PrOpthki, several wovernminis indicated that 
they wouié u* op,0. bd to the acceptance of the archipelags ag a single 
unit, “he prevelowt vlew were; 

^— ‘Trewdome OF wee’ igland as an individual unit, haviag ite 
Ga 61721532 bed, 

by 8 8 شاع‎ Bele of territorial Watera coud be dr&un whero the 
distance مت ناهن‎ the ieiands or islete was not ín 6xeess of a certain 
maximum. 

Ce Trmitwcn’ of archipelagos aa a whole where geographical 
pecuilaritiey wo warvarted. 

Wone ÒS ssd views prevailed over the othurs üt tha Conferenos, 
Where tha Question al ar chlpelagos vas referred, with other controversial 
Questions tu tu Seco Subcommittee of the Second Corni teo ol the Become) 
Committee OF tm Donfgrence. Lack of any agreemant of archipelagos was 
refiected in the floclngs of that group which were labeled "observations" 
and were rélotivady Sterile in language: 

With refri to a group of islands (archipelago) ana Islands 
Situated along tie coast, the majority of the Sub.Coumittee was of 
the opinion thet m distance of ten miles should bo adopted as a 
babis for msa(uzire the territorial sea outvard in tho direction of 
vn& high 864 . . „ The Sub-Committee did not expresa any opinion 
with regard to te nature of the waters included Within the group, 38 

mus tas 1930 Hague Conference can not ba gaid to nave producud 

itr mr cr tree‏ سیوا 
STpases of iacusgion, Vol. V. OP. eit., p. 12,‏ 


of the Conference, Vol. Vo, p. 219.‏ میں داد 





23 
ung Makler ecroerent on any issue pertaining to straight baselina 
hystem as & resusl of their deliberations, The records of the Bases 
of Discussion, the Feports of the Committees of the Conference and the 
Acts of the Conference did, however, contain oufficiont analysig and 
treatment of thes@ Lasves to provide a foundation for later deliverationg 
On these issuvs. The first such development to follow the 1930 Conference 
which was to be of particular significance to the concept of straight 


baselines was the Auglo-Norwegian Fisheries cese. 








CHAPTER IIT 
Tit ANGLO-NORWEGIAN FISHERIES CASE 


The 1930 Hague Conference had raised some interesting questions 
partinent to tha law of the sea. Although no convention had been arrived 
at, the Conference had been instrumental in baring the divergence of view. 
point on issues related to a reference from which to measure the breadth 
of the territorial sea. The issue of straight baselines had been mentione 
ed, but nad not developed into an international legal problem. The related 
2601168 - bays, archipelagos, offshore islands = were discussed. 

Straight baseline systems were to gain prominence as a result 
of a judicial test of the Norwegian system, This test was the 
Arglo-Norwesian Fisheries case, on which the International Court of 


Justice rendered judgement on December 18, 1951. 
I e BAS iC ISSUES 


The Anglo-Norwegian Fisheries case came to be tried by the 
International Court of Justice as a result of an application by the 
Governnent of the United Kingdom submitted on September 28, 1949, which 
asked for a test of legality under principles of international law of 


the limits of a Norwegian Fisheries zone established by Royal Decree. 





lo». 9 - 12. 





2 
of the Goveramoent cf Norway on July 12, 1935. The sone existed along the 
coaBt of lorway north of Latitude 660 20.8' North and was formed by ۵ 
series of perpendiculars drawn from the outer islands and rocks along 
the Norwegian coast known as the skaergeard, and from baselines drawn 
between these islands. The baselines thus established the reference for 
a four mile belt of territorial waters. 

The Application by the United Kingdom accepted compulsory jurisdic. 
tion of the Court under Article 36, paragraph 2 of the Charter of the 
United Nations and asked the Court: 

(a) to declare the principles of international lew to be applied 

in defining the base-lines, by reference to which the Norwegian Govern- 
ment is entitled to delimit a fisheries zone, extending to seaward 4 seca 
miles from those lines and exclusively reserved for its own nationals, 
and to define the said base-lines in so far as it appears necessary, in 
light of the arguments of the parties, in order to avoid further legal 
difference between then; 

(b) to award damages to the Government of the United Kingdom in 
respect of all interferences by the Norwegian authorities with British 
fishing vessels outside the zone which, in accordance with the Court's 
decision under (a), the Norwegian Government is entitled to reserve for 
its nationals.” 

The Court, in reviewing the arguments of the United Kingdom and 

Norway, defined the real issues as contained in points (12) and (13) of 


the United Kingdom conclusions, namely: 


(12) That Norway is not entitled, as against the United Kingdon, 
to enforce any claius to waters not contained in the preceding principles. 
As between Norway and the United Kingdom, waters off the coast of Norway 
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(13) That the Norwegian Royal Decree of 12th July, 1935, is not 

nforceablg against the United Kingdom to the extent that it cleins 

as Norwegien waters (internal 7 territorial waters) areas of water 
not covered by Nos. (I) » (11).3 


Points I-XI referred to im the conclusions by the United Kingdom 
outiine tha concept of delineation of territorial waters adhered te oy 
the United Kinguon, They constitute the basis for the United Kingdom 
Claim. They are, therefore quoted as the United Kingdom position on 
baselines at the outset of the Anglo-Norwegian Fisheries case: 


(1) That Norway is entitled to a belt of territorial waters of 
fixed breadth ~- that breadth cannot, as a maximum,exceed 4 sea miles. 


(2) Taat, in consequence, the outer limit of ‘Norway's territorial 
waters must never be more than 4 sea niles from come point on the 
base -lins. 


(3) That, subject to Nos. (4), (9), and (10) below, the base-line 
must be the low-water mark on permanently dry land (which is part of 
Norwegian territory), or the proper closing „ine (see No. (7) below) 
of Norwegian internal waters. 


(4) That, where there is a low-tide elevation situated within 4 
sea miles of permanently dry land, or the proper closing line of 
Norwegian waters, the outer limit of Norwegian territorial waters 
may be 4 sea miles from the outer edge (at low tide) of this low 
tide elevation. In no other case may a liow-tide elevation be taken 
into account, 


(5) That Norway is entitled to claim as Norwegian internal waters, 
on historic grounds, all fjords and sunds which fall within the con- 
ception of a bay as defined in international law, whether the proper 
entrance to the indentation is more or less than 10 sea miles wide, 





Ji.C.J. Reports, op. cit., pp. 121-123. 
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ia) ‘That tie definition of e bay in international law is a4 
weli-varhed indentation, whose penetration inland is in such 
proportion to the Width of its mouth as to constitute the in. 
dentation more than a mere curvature of the coast. 


(7) That, where on area of water is a bey, the principle which 
determines wnare a closing line should be, is that a closing line 
snould be drawn between the natural geographic entrance points 
waare the Amdentation ceases to have the configuration of a bay. 


(8) That a legal strait is any strait which connects two portions 
of the high seas. 


(9) (a) That Norway is entitled to claim es Norwegian waters, on 
historic grounds, all the waters of the fjords and sunds which have 
the character of legal straits. 


(b) Whore the maritime belts drawn from cach shore overlap 
Gt each end oí tne strait, the limit of territorial waters is formed 
by the outer rims of these two maritime belts. Where, however, the 
maritime belts so drawn do not overlap, the limit follows the outer 
rins of each of these two maritime belts, until they intersect with 
the straicht line, joining the natural entrance points of the strait, 
efter waoich intersection of the limit follows that straight line. 


(10) That, in the case of the Vestfjord, the outer limit of 
Norwegian waters, at the southwesterly end of the fjord, is the 
pecked green line shown on Charts Nos. 8 and 9 of annex 35 of the 
reply * 


(11) That Norway, by virtue of her historic titlo to fjords and 
sunds (see Nos. (5) and (9) above), is entitled to claim, either as 
internal or as territorial waters, the areas of water lying between 
the island fringe and the mainland of Norway. In order to determine 
what areas must be deemed to lie between the island fringe and the 
mainland, and whether these waters are internal or territorial waters, 
the principles of (6), (7), (8), and (9)(b) must be applied to the 
indentations between the island fringe and the mainland -- those areas 
which lie in indentations having the character of bays, and within the 
proper closing lines thereof, being deemed as internal waters; and 
those areas which lie in indentations having the character of legal 


straits, and within, the proper limits thereof, being deemed to be 
territorial waters .4 





hr Ci. Reports, op. cit., pp» 121-122. 





Of these points, the first two refer to the extent of the 
territorial sea of Norway. This was considered by the Court as 
acknowledged in the course of the proceedings and not relevant to 
tha issue to be addressed. A final point of the United Kingdom con. 
clusions related to compensation to the United Kingdom for arrests of 
British fishing vessels since the 16th of September, 1948, in such areas 
zound to be high seas by the Judgement of the Court. The two governments 
agreed to defer treatment of this question to subsequent settlement, should 
it apply. 

The Norwegian position was stated quite simply: 

Eaving regard to the fact that the Norwegian Royal Decree of 

July 12th, 1935, is not inconsistent with the rules of international 
lew binding upon Norway, and 

having regard to the fact that Norway possesses, in any event, 

an historic title to all the waterg included within the limits laid 
down by that decree, 

May it please the Court, 

in one single judgement, rejecting all submissions to the contrary, 

to adjudge and declare that the delimitation of the fisheries zone 

fixed by the Norwegian Royal Decree of July 12th 1935, is not contrary 
to international law.2 7 

Here, then were tho issues, which could really be reduced to the 

submission of the Norwegian Government. In treating the issues, however, 


the British interpretation of the international law relating to the de- 


limitation of the territorial sea, involving the entire spectrum of issues 





?1.C.J. Reports, op. cít., pp. 123-124. 


ey 
wssoristen with an irregular coustline, had of necessity to be addressed. 
This bDrougus iuto aê deliberations of the Court treatment of concepts 
involving boys, straits, historic waters and the basic issue of the 
validity of a straight baseline system as a reference for measuring 
the breadth of territorial waters. 
In its judgeuent, the Court was to treat, or discount, as it 


deemed appropriate, all of these issues, 
II. JUDGEMENT OF THE COURT 


Tac Historie background of the Fisheries case was extensive. 
Ths Court was able to establish that British fishermen has refrained 
from fishing in Norwegian coastal waters from as far back as 1616 -- 
until 1906. Beginning with a few vessels off Eustern Finneuarek la 1906 
and greater number of these vessels in 1908 and onwards, the usa of these 
waters by British fishermen with modern and powerful gear, caused the 
Norwegian Governmeat, bused on complaints of local populace, to take 
measures to specify the limite within which fishing was prohibited 
to foreimers. Tae seizure of a British fishing vessel in 1911 served 
as impetus for the beginning of negotiations between the two governments. 
Tne First Worid War caused these sonversations to be interrupted. 

Incidents occurred after the war and although conversations 
between the two governments were resumed in 1924, both the tempo of 
Britieh fishing activity and the arrests occasioned thereby increased, 


eulninnting in a memorandum from the British Government to that of 
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Norway complaining that the baselines used to delimit the Norwegian 
fisheries zone vere unjustified. On July l2th, 1935, the Royal Decrea 
by Norway delimited the fisheries zone north of Latitude 66 28,8! 
North along the Norwegian coast. 

in negotiations resulting directly from the enactment of the 
Royal Decree, the United Kingdom sought solution of differences on 
Qn urgent basis, It was during these discussions that the possibility 
of referring the case to the Permanent Court of International Justice 
was raised. in the interim, Norway agreed to deal leniently with British 
fishing vessels. By 1948, no agreement had been reached by the two 
governments, and Norway began to rigidly enforce the 1935 decree. As 
@ result of this action, the Application to the International Court of 
Justice was made by the United Kingdon. 

The Royal Decree of 1935 was based on previous decrees of 1812, 
1859, 1881, and 1889. It provided: 

Lines of delimitation towards the nigh cca of the Norwegian 
fisheries zone as regards that part of Norway which is situated north. 
ward of 66 28.8* North latitude ... . shall run parallel with 
straight base-lines drawn between fixed points on the mainland, on 
islands or rocks, starting from the final point of the boundary line 
of the Realm in the eastern part of Varangerfjord and going as far as 
Traena in the County of Nordland. 

The United Kingdom allegations, in points (3) and (4), indicated 

that the reference for the territorial sea should be permanently dry 


land, or a low tide elevation within 4 nautical miles of the coast, or 


permanently dry land. The Court discounted the point involving four 
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32 
miles, indicatiag that there was no issue since no land points where used 
by Norway which were not within four miles of permanently dry land. 
Further, it vas cited: 

The Court has no difficulty in finding that, for the purpose of 
measuring tho breadth of the territorial sea, it is the low-water mark 
as opposed to the high-water mark, or the mean او‎ the two, which 
has generally been adopted in the practice of states. 

lí was aprorent to the Court that the Norwegian system was the 

crux of the dispute. This involved point (8) of the Application by the 
Government of tne United Kingdom, as opposed to the Royal Decree of 1935. 
Under point (3), it clearly stated: 

The subject of the dispute is the validity or otherwice under 
international law of the lines of delimitation of the Norwegian fish. 
eries zone laid down by the Royal Decree of 1935 for that vart of 
Norway situated northward of 66 28.8" North Latitude. 

aná further on: 

e o » The question at Issue between the two governuents is 
whether the lines prescribed by the Royal Decree of 1935 as the base 
Lines for the delimitation of the fisheries zone have or have not been 
drawn in accorcance with the applicable rules of international law.? 


Thus baselines became the main issue. The Court sought to investi. 


gate Norway's inauguration of this system auá reactions to it in past history. 








ÚIbid., p. 128 
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olralrut Barzlinons, 
ura pa ذاو‎ 6 258 Ware adjudged by the Court to be the most 
&ppilcobie method ct delimiting the territorial sea for the coast in 
cuestion, bocause of the extrene irregularities of the skaergaard. The 


United Kingdom advanced the argument that the preferable mothod was the 


۰ 
ares of circles*? method or courbe tangente. The Court pointed out the 





difficulty la veing this method to delimit the territorial sea in the 
case of tne Lorwegian coast and the fact that the method was an innova. 
tion introduced by the United States at the 1930 Hague Conference. 
Additionally, it noted that the arcs of circles method was not 
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the Ginucsities of tho cosst was considered inappliceble to the very 
irregular coast and since the United Kingdom, during the proceedings, 
had abandoned its early espoursl of this method, it also was dismissed 
by the Court. In addressing the straight baseline method, the Court 
stated that it adherad to the accepted principle that the belt of 
territorial waters must follow the general direction of the coast 
and that: 
. . . in order to apply this principle, several states have deemed 
it necessary to foliow the straight baselines method and that they have 
not encountered objections of principle by other states,+4 


In its judgement, the Court based much of its rationale with regard 


to streight baseline systems on the last line of the quote above, "they 
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how tw ۱ vjections of principle by other states". The 

elements G? Ebe judgement can be divided between thia approach to the 
Straight bascline method and the discussion of “historic waters", bays 
md straits. 

„re Norwegian systen, according to the Court, is founded on the 
Royal Decree of February 22nd, 1812, which said: 

We wish to lay down as a rule that, la all cases when there is 

e question of determining the limit of our territorisl sovercignty 

et sea, that limit shall be reckoned at a cistance of one ordinary 
ses ieague from the islend or islet farthest from the mainland, not 
covered by the seas of which all proper authorities shall be informed 
by reseript.!? 

The Norwegian Royal Decree of Ootobor 16th, 1659, dolimited Sunmore, 
based on tre 1012 decree, involving a straight line of 26 miles between 
the twa outermost points of the skaergaard. A decree of Saptember Oth, 
1689, related to the uelimitation of Romsdal end Nordmore and employed 
& like method, involving four straight lines, of 14.7, 7, 23.6 and 11.6 
miles in length. From these Cecrees and the statements Of reasons which 


ÓN them, a @ystom began to evolve. Significant to the judgeneat 


Der the Court is the quote from the Statement cf Reasons of the 1869 







decree stating: 
My Wintatry atsunte that the general rule mentioned above 

(namely, the four tile rule), which is recogaized by international 

sew Tor tac catermination of the extent of & country's territorial 





ہی ہت 
tiid, Di 135.‏ 
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~) 
alt died here gn such a way that the sena ares inside 
e lu 40 13041 to a straight line botween the twe outermost 
iskaalı ot وو‎ Got covered by the sea, Svinoy to the south ۵ء‎ 
50020171 1 * l9: 72, ana oro Geographical League north-west of 
wuat straight linc, should be considered Norwegian maritime terri- 
OLS 


AT aë the otatement of Reasons quoted that the Court felt eluci. 
daved all the نات اراد‎ af the Norwegian system, that is: 

a. Dasa-points located on islands or islets farthest from the 
mainland . 

b., Sitreight Suselinss connecting the base-points without 
&pecificotion as to tue maximum length these baselines coula keve. 

Having revealea the Foundations o? the zysteu, the Court turned 
to historical evigeace waich would indicate reiteration of this system 
vO Oiher tations nL acceptance of the system by those other nations. 
Briefly, these 1۸۲8 ۰1 

Be The Sun Just case in 1934 which upheld the Norwegten system 
anc Giscsuntca the epplicability of the arcs of circles xe thod „ 

b. Correspumlenes between Norway and France of December 2L, 
185915, where the Jorvegiaa Governasnt described the straight baseline 
system and the FPrence apparently accepted the Fisheries zone so defined, 


e. Norway's abttention from acceptance of the North Saa 








l3rboíá., p. 135. 





mia. 
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Fisherios Convention o? 1882 since it would have challenged the Nor- 
wesian Fisheries cone delimitation. ® 

G. Tle lack of any opposition to the delimitation of Norwegian 
territorial waters during the period following the 1812 to the British 
complaint of 1933, followed by the Applicationo? 19h8. 

The United Kingdom charged inconsistency in the delimitation of 
Norwegian territorial waters, citing & series of documents circa 1906. 
1910. The Court disallowed such allegation and affixed the contention 
or the United Kingdom as a misunderstanding of the term “low-water 
mark" which that government interpreted as pertaining to syaten where e 
by this mark would be employed to follow every sinvosity of the coast. 
The Norwegian government, however, employed this term merely as the 

rinciple to be used where a reference associated with the tide was 


used. 


The Judgement. 

With regard to the straight baseline system, the judgement treated 
two points; first, that of knowledge of the system by the United Kingdom; 
and second, trat of the system with regards to the principles of inter. 
national law. The Court, speaking in the present tense, noted: 

. . . tbat in respect of a situation which could only be 


etrengthened with the passage of time, the United Kingdom 
refrained from formulating reservations. 





165,54. p, 139. 
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The notoriety of the facts, the general toleration of the inter. 
natlusel community, Great Britain's position in the North Sea, her 
own ¿intercst ín the question, and her prolonged abstention would in 
any case warrant Norway's enforcement of her system against the 
United ۰ 
The Court is thus led to conclude that the method of straight 
lines, established in the Norwegian system, was imposed by the 
peculiar geography of the Norwegian coast; that even before the 
dispute arose, this method had been consolidated by a constant and 
sufficiently long practice, in the face of which the attitude of 
goverrnents bears witness to the fact that they did not consider 
it to be contrary to international law. 1 
Historic Waters and Bays. 
in tne judgement with regard to contestations of individuel 
baselines by the United Kingdon, historic waters and bays were treated. 
The general character of sunds and fjords as historic waters had been 
admitted by the United Kingdom in its conclusions. ‘Two sectors were 
eddressed in the proceedings; the Svaerholthavet and the Lopphavet. 
The issue involved with regard to Svaerholthavet was whether 
or not the basin betwcen Cape Nordkyn and North Cape, located at 
the northernmost portions of the Norwegian coast, vas a bay. The 
United Kingdom relied on the definition set forta in point (6) of 
her conclusions, namely, that the width of the bay was too great 
in relaticn to its inland penetration to constitute the character of 
a bay. On this point, Stronil? has pointed out that this is one of 


the matters which remained unfinished at the end of the 1930 Eague 





11۲948۰, p. 139. 


ron, op. cit., p. 
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Conference. “he Court, in disagreeing with the United Kingdom vier, 
allowed that although the penetration inland of this basin was only 
11.5 nautical miles whereas the width was 38.6 nautical miles, "the 
basin in question must be contemplated in light of all the geographic 
factors involved, "+9 Here, the jutting peninsulas on each side of the 
besin were alluded to, thus making distances of 50 and 75 miles inland 
as toe measure between the disputed baseline and the inland penetration. 
The ruling, as a result was: "The Court concludes that the Svaerholt 
has the character of a bay, "^9 

An interesting point hero is that the Court essentially accepted 
the United Kingdom definition o? a bay, whíle applying it in a manner 
to override the objection to the basin in question. 

With regard to Lopphavet, the Court ruled that the baseline was 
not in variance with the system since it followed the general direction 
of the coastline. The claim to the waters involved, as historic waters, 
wad able to be traced to the end of the 17th century when tne exclusive 
right to fish and hunt whales was granted. It was further established . 
that the 1935 Decree in fact delineated a much smaller fishing ground 
than thet reserved before 1612. On this basis, the Court found that 


2 
the Lopphavet zone was "within bound of what is moderate and reasonable", ^l 





191.C.J. Reports, op. Cilt. bP lL 
Oria. 


Clinsa., p. 142. 





LII. INDIVIDUAL OPINIONS ~- THEIR IMPORT 


Taere can be no doubt that the Judgement of the International 
Court of Justice in the Anglo-Norwegian Fisheries Case was a momentous 
One. Although the Norwegian system may be argued to be a very special 
case and one which related to a unique coastline, the judgement set a 
precedent in its approval of the straight baseline concept. The de- 
cision was not unanimous. Of the fourteen judges presiding, two 
dissented: 

CE the method emplored for the delimitetion of tbe fisheries 


EUM by the Rope. Morwesien Decree of July i2th, 1935, is not con- 
n 


se 
= 2 + کے عمو‎ 5 - 
> intermatiorsl Mew .. . 


ere were four dissensions: 


5 


that the bese-lines fixed by the said Decree in application 
Oi this method are not contrary to international law .23 


There were two individual opinions and two dissenting opinions 
eppended to the judgement. Judges Alvarez and Hsu Mp rendered individual 
opinions and Sir Arnold McNair and J.E. Read rendered dissenting opinions. 

Tae dissenting opinions vary only slightly in their disagreement . 
with the judgezent. Judge McHeir dissented on all points invoived in 
the Horwegian system, the straight baseline system, and the use af close 
ing ines for vays which exceeded 10 miles including that of Vestfjorä. 


Judge Read accepted the Norwegian contentions relative to Indrelela 





e2 iid., pe 143 
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aha vesti,O0rd, out Aid not accep? eitner the straight baseline system 
or tie concep. of use of straight baselines. 

Judge Hsu Mo, although agreeing with the judgement of the Court 
that the Norwegian system was not contrary to international lew, felt 
that it was not in all cases in conformity with this law. Specifically, 
he feit that the use of baselines in the case of Lopphavet and Svoer- 
bolthavet were eximples of straight baselines which could not be Justi. 
fied. 

Judge Alvarez gave perhaps the most far reaching opinion. He 
endeavored to piece the proceedings end the judgement in the perspec- 
tive of the changes which haå been experienced by the international system 
Gimce the Permanent Court of International Justice gat, and in the light 
of the manner in which he considered international law to be developed, 
This was perhaps the most telling criticism of the position taken by 
the United Kingdom. He stated: 

Up to the present, this juridical conscience of peoples has 

been reflected in conventions, customs, and the opinions of 
qualified jurists. 

But profound changes have occurred in this connection, Con- 

ventions continue to be a very important form for tho expression 
Or the juridical conscience of peoples, but they generally lay 
down only new principles, as was the case with the Convention 

On genocide. On the other hand, customs tend to disappear as 

the result of the rapid changes of modern international life; 

and a new case strongly stated may be sufficient to render obsolete 
an ancient custon. . Customery law, to which such frecuent reference 


is mode in the course of the arguments, should therefore be accepted 
only with prudence. 








ho 


dhe Turtuer deans by which the juridieal conscicnco of peoples 
زوه‎ be Zxp.Tà56Q &5 tha pretent tire are tho réebolutions of APIO ~ 
matic agsenblies, particularly those of the United Nations an 
especially the decisions of the International Court of Justice 
Rererence must also be made to the recent legislation of certain 
countries, tne resolutions of the great associations Gevoted to 
the study of the lav of nations, the works of the Codification 
Commission set up by the United Nations, and +0 tne 
Opinions of qualified jurists. 





These are the new elements on which the new international lav, 
stíll in the process of formation, will be founded. This law will 
consequently, have a character different from that of traditional 
or classical international law, waich has prevailed to tka present 
+ح, 6 مات‎ 


Judge Alvérez had termed the judgement an important one, to all 
states as well as the parties. The astuteness of this observation has 


become apparent in tre period since the rendering of the decision in thie 







case. erticulariy, during the United Nations Conference on the Law of 
the Sea, to be discussed in the next chapter, was the impact of this 


decision on all. states indicated. 





Ahonta., pp. 118-149. 


iV UalieD BATONS COLVERINCE OW THE LAW CP THE SEA 


Wacn eighty-cix nations convened at Geneva on February 2h, 1950, 
for the United Nations Conference on the Iaw of the Sea, they undertook 
the most ambitious agenda ever to be attempted by nations dealing with 
the law cf the sea. Where the 1930 Eague Conference hed treated only 
the territorial sea in its dealings with the law of the sea, the 
Geneva Conference of 1950 bad, by the time of its adjournuent, dealt 
with all aspects of that law. The subjects of the four conventions 
which emerged are testimony to the scope of the achievements: (1) 
the territoriel sea end contiguous zone; (2) the high seas; (3) 
fishing and conservation of living resources of the hich seas; (4) 
the continental shelf. Of these, the first dealt with by tho confer- 
enco dealt with issues portinent to straight baseline systems. I 
was cealt with by tho First Committee of the Conference, whose vork 
will be discussed in this chapter. 

i. CUTLCOK; THE CONFERENCE OPENS 

Tho First Comaittce, charged with drafting a convention on 
toe territorial aca and contiguous gone, mat on February 26th, 1958. 
ie wes not long efter the pre iminsry organizational business had 
been completed that it became evident that a major underlying Con- 
troversy existed between the smaller, emerging and less daveloped 


nations and the maritime nations. The issue involved was the re- 
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coucisiation of quests for sovereignty over contiguous sea areas by 
the smaller nations with the desire expressed by the maritime nations 
for freedom of the seas. 

One finds in the preliminary remarks made at the meetings of the 
First Committee repeated references to the new forces existing in the 
world wnich have changed the outlook from that of the traditional law 
of the sea. Analogous to the anti-colonialism in the General Assembly 
of the United Nations, these smaller and for the most part, non-rari- 
time nations challenged the hitherto widely accepted three mile rule 
for the breadth of the territorial sea, sought extension of their 
eovereignty over adjacent sea areas in @ manner reminiscent of the 
cry of these nations for voice in all international forums. Toa 
great extent, this quest was motivated by a desire to gain assurance 
that the resources of the seas off their shores would be preserved for 
the use of their people, many of whom depended heavily on the sea as 
a major source of protein. There were, in addition, references. to 
enhancement of security in fixing rules for delimiting the territorial 
Bea, and the reference on which such measurenent was to be based. 

During the initial meetings, 1% became evidenti that the judge- 
ment of the International Court of Justice in the Anglo-Norwegian 
Fisheries case was to play an important role in the Convention which 


would be drafted by this Conference. During the early meetings, no 





43 
less than 17 aelegates expressed the opinion taat baselines were an 
important issue and 16 referred to the necessity for treating bays. 

There was a constructive aspect to the remarks of many of tne 
delegates, wno realized the difficulties which would be faced in 
reaching any agreement on the more controversial issues related to 
their task. The Brazilian delegate, Gilberto Amado, cogently suggested; 

» > a the Conference shouid perhaps consider tne idea of separa. 

ting the question of fisheries from that of fisheries anû conserva - 
tion.! 

He further pointed out the futility of attempting to solve the 
problem by measures which tended to extend the limits of absolute 
sovereignty exercised by states over their territorial sea. 

The other extreme, theat of narrow parochlality, was demonstrated 
by Dr. Alberto Ulloa Sotomayor, the Peruvian delegate, who in his ine 
itial remarks poured forth a rather impassioned defense of the 200 
mile breadth of territorial sea cleimed by his country, indicting the 
major powers for their concern for freedom of the sea in peace while 
abusing that freedom in time of var.“ 

The basic document with which the First Committes was supplied 
was à Draft Convention adopted by the International Law Commission 


3 


et its eighth session." This decument contained several articles of 





lunited Nations, United Nations Conference on the Law of the Sea, 
C 


Vol. III, First Committee (Territorial Ses and Contiguous Zone), A/Con?. 


v 
13/39 (New York: “United Nations, 1959), Do Le 
“Toid., pe 6. 


Jip»id., Document A. 3159, pp. 209-211. 


بايا 
Particular significances to the question of straight besecline systems.‏ 
supinglng on this question ves Article b, Normal Baseline; Article 5,‏ 


ct telinto; Article 7, Drying Rocks and Shoals; Article 15, 


.کے پجہ۔ 





Right of innocent Pessagz, Of these, perhaps the most basic to this 


DEP a rima ے‎ E gear a 





Giscussion is Articla 5: 


» Where circumstances necessitate 3 special regime because 
coect is @tply indented or cut into or because there ere 
nds in its imucdiate vicinity, the baseline may be independent 
Beene lou mecer mark. “In these cases, the method of straight 
b&solincs joining eppropriate E vay be employed. The drowing 
GL such baselines must not depart from the generai direction of 
Bee cos, end the Gea areas و‎ within the lines must be 

Beacecntly closely linked to the land domain to be subject to 
tne regime of internal waters. Account may nevertheless be 
Bc necessary, of economic interests peculiar to a 

Gglor, the reality and importance of which are clearly evidenc 

E lonz usage. Easelines shall not bo drawn to and from drying 
52 032 o 
























2. The comotel Siete shall give due publicity to the straight 
basclines drawn by it. 


3. Where the establishment of a straight baseline has the 
effect cr enclosing as internal waters areas which previously 
Bod boen consicered as part of the territorial sea or of the 
meen SSeS, & right of Innocent passese, as defined in Article 
15, throush these waters shall be recognized hy the coastal State 
in those cases where the veters have normally been used for inter- .. 
CIO: 07030 


Gaeeini lvence of tim Judgement of the international Court ín 


he Anglo-orvegian Fisheries case is obvious in this article. 





Closely relsted to the straight baselines issue both in the 
isheries case and in the Conference was the problem of boys. The 


irefu erticle 7 was broad in tenor, but set forth 15 miles as the 
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Tu 9 ia ےی‎ ea piobios ia for bays and left conspicuously 
aiue che Geficition of an “historic bay". In their opening remarks 
Poe c@logates commented on tho former of tkese and alluded to tke 
bacter, Tne historia bey isaue appeared to be of particuler interest 
چا کک‎ Panamanian and Gaudi Avebian delegates. Mr. Rubio of Params and 
nr. cawiri of Saudi Arabia brought up this point carly in the con- 
Terence, Panama eventually introduced a proposal, later to withdraw 
26 19 join with India in drafting a resolution which asked that the 
Gencrai Assembly arrange for a study of the juridical regine of 


historic bays. 


lI. PROGRESS: TUE COMPERENCE AT WORK 










Straight Basclines. 

In the early steges of the Conference, straight baselines had 
mr @@nv.cored reveatedly and it beceme epparent that despite the 
relative newness of the concept to international law, it had been 
Benorally accented by all nations commenting. There was, however, 
lonsidereblc difference of opinion on the extension of such systems 


a the @rocifics of the delimitation o? baselines where such systems 


mere used. 


brbid., A/Con?. 13/C.1/1.158/rov.1, p. 252. The study was 
completed in 1962 aná is contained as Doc. A/CN.4/143 in International 
law Commission, Yearbook 1962, Vol. II, (New York: United Nations, 
1964) pp. 1-26. 
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wo OfSixk & waxinwe larsth of 10 miles for baselines in a stralsht baseline ' 
Bee, The second sentence of the British propecal for Arvicle 5 was 
000001830, ہے‎ amehadha, providing for a 15 mile limit on the length of 
bosolinse. Tae portion of the Article dealing with such length then 

Teac: 


WESEN, ol the cobst concerved, the Length of the straight baseline 
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EMO Cor?Terenoe, tle Comedian delegate potnicd thet the fifteen mile 
Bexlcum constituted aa arbitrary limit and that such a provision was 
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ber necessary nor Gesirable, since the decision of the international 
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n the Anglo-Norwegian Fisheries case had eatablished 





moc jurisprudence and defined the circumstances in which caets coming 
Beer Parseraoh 2 wicht be considercd. To depart from such legal bases | 
Moule be undesirsole 6 


The Union of Soviet Soaielistic Republic and Indonesian delegates 


poke in support or tne Cczzdicn proposal for a Geparate vote on this 


3 


paragrap. The Conference voted to delete lv and to retain the remainder 


dà 


H 


m the wordine of article 5. 
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“Unitee Nations, United Netions Conference on the Low of the Sea, 
ENIceiol Records, Vol. ii. Licnary Meetings, A/Conf. 13/38, (Ceneva: 








1,7 
The prohibition in the draft Convention, Article 5, which pre- 
vented the draying of baselixes from drying rocks and shoals caused 
considerable discussion. Britain end the Netherlands supported retention 
of this restriction. na proposal by the United States, deletica of this 
restriction was recommended on the grounds that three cf che base-points 
or the Norwegian system were drying rocks and that the findings of the 
ternation2zl Court of Justice in the Pisheries case were in varience 
with the restriction Zor that reason, 
A related proposal by the Mexican delegation provided that: 


Pasclineo shall not be drewn to end from rocks, shoals or other 
elevetions which are above water at low tide only, unless Lisht- 
houses or gimiler irstelletions which are permanently above sea 
level have been built on then, 

This amendment wes edopted by the Committee as part of the ap. 


proved anendments. 


Bays. 


Closely related to straight baseline systems is the issue of 
bays. In the Fisheries dispute they figured intimately in the 
Norwegian system.” Tao tuo points pertaining to bays which were 
addressed at the Geneva Conference of 1953 were the length of the 


Closing line and the definition cf the historic bay. The latter has 
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45 
been discussed above. The closing line issue become a contest between 
the traditional maritime powers and the emerging nations, the latter sup- 
ported by the communist retions. The maritime nations favored the ten 
mile closing line, based on the practical consideretion of normal vision 
at sea. Proposals of other nations did not indicate a consensus as to 
any single length, though all agreed to a "greater than ten mile" version. 
ine Draft by the International Lew Commission proposed fiftecn miles as 
& closing line, but the feelings of the nations represented appeared 
to be divided among those who advocated tne ten mile line and those 
who advocated some length greater than fifteen miles (twenty-four or 
more) .+° The Soviet Union, Poland and Bulgaria went co far as to offer 
a three power proposalt! to meke closing lines et maximum eighty miles 
in length. Tais appeared to be a counterploy to "twenty-four" miles 
suggested by Guatemala 2 The three country proposal, es emended by 
the Guatemalan proposal, was adopted by a margin of four votes. This 
could be considered a significant victory for the advocates of a 
welvs mile breadth for the territorial sea, from which the twent „four 


míle closing line was derived. 


Islands, 


The question of islands was treated in two ways. First, the 





10 /Conf.13/39, op. ett., p. 209. 
ii1oi18., Docurent A/Conf.13/C.1/L/103, po lbh. 
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definition of what an island consisted of was set forth. 

The Draft of the International Lew Commission stated: 

Every isiend has its own territorial sea. An island is an 

area of lend, surrounded by water, which in normal circumstances 
is permanently above the high water mark.43 

Tre problems of islands in the territorial ses were pointed 
out by the Burmese مر ہت‎ Their concern was that in some situations 
an island of one state would possibly lie within the territorial sea of 
another state. A .ل0‎ introduced to modify the first sentence 
of the draft to provide for the"median line” solution in such cases, 
The United States delegation, however, pointed out the inapplicability 
oi the concept that each ísland might have its om territorial sea 
where it lay within a straight baseline. Further, it wes proposed 
that emphasis be made on the necessity for an island to be a "natural 
formation". This would preclude extension of the territorlel sea 
"merely by creating artificial ‘areas of lanc! beyond their established 
limits”, +2 
The Article, by the United States proposal read: 

An island is a naturally-formed area of land, surrounded by 


water, which is above water at high tide. The low-tide line on 
an íslend may be used as a baseline.t 





 Bmia., A/3159, p. 210 
U mia., A/Conf. 13/C.1/L/3, p. 212. 
12 Ibid., p. 162. 
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50 
“ae test sentence of thia paragraph was deleted by the United 
Brass O23 cOumeni Ly the French delegate that it wes in conflict vith 
the proposal by the United States on Article 4 which stated that the 
vaseline was the low-tide line "on the mainlend".+? The Burmese pro. 


posel was rejected. 


Archirelagos, 

Although it bad not been addressed in the Draft provided by the 
interration3l Law Commission, the Indonesian delegate expressed the 
opinion that the Conferences should discuss the application of straight 


bassline systems to archipelagos. 18 His initial mention of this was 


طط 


2 rather cursory ont. It was after the remarks of Arthur Dean, the 
United States delegate, that the depth of Indonesian feeling on this 
subject became known. Mr. Dean stated, in effect: 


„ne Committee should bear in mind that whatever was added to an 
individual State's territorial waters must inevitably be subtracted 
from the high seas, the common property of all nations. For example, 
12 istands were treated as archipelagos according to the straight base- 
line system, then arcas of the high seas formerly used by ships of all 
countries would be unilaterally claimed as territorial waters or possi- 
bly internal waters. It would be a misnomer to describe such restric- 
tions on the free use of the high ceas es “progressive” measures. His 
delegation was ready to listen with understanding to the views of 
others, but hoped that the views of the Maritime Powers would likewise 
receive full and fair consideration. 19 


“als was taken as an affront by the Indonesian delegate, vno 
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756101 ol arcíipetirtzos in discussions on delimitation of the territo- 
piel zed @ud indicéted the complexity of attempting to ascertain the 


ARTE OF the territorial ses where pozo 13,000 islands were involved. 


realpelego being essentially ea body of water studded 
vith islands rather than islends with water around them. The de. 
Linitction of ite territorial sea had to be approached from a differ- 
ent angle. In the opinion of the Indonesian government, en archi. 
pelago Should be regarded as & single unit, the water between and 5 
around tne islands forming an integral whole with the land territory.” 


o 
Dp 
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The approach of tha Indonesien government vas not new. It had 






peen treated extensively at the 1930 Eague Conference“? by various 
international lew autnoritios. Typical of these are those of the 
International Law Association by Judge Alverez in 1924 aná of the 
American Institute of International Lew in 1926. Judge Alvarez stated: 
Where there ere árcuipelegsos the islands thereof shall be 
@onsidered a whole, and the extent of the territorial waters laid 


down in Article 4 shell be measured from the islands most distant 
from the centre of the erchipelago.22 





Tae American Institute of International Lew proposed: | 


2 an aronipelhgo, tre isiánds and Keys. composing 
dered es forming e unit end the extent of territo- 
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Bee, Crficis} Records, Vol. I. Premratory Documents, AJCont.13/31, 
Geneva: United Nations, 1959), pp. 289-302. 






repost of 33rd Conference of the International Law Association, 
p. 226, cited in Ipid., 2. 291. | 





tal vabors riferred to tn Article 5 shall he mBesured from tae 
cias fartimst from the center of the Archipelago.<3 
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Absent from these statements was any reference to a maximum 
length for a baseline. Opinion on the subject of a maximum length 
wos divided in the International Law Commission. In that body, 
۶۰07584007 J.2.A, Francois proposed certein provisions for archi. 


ntroducing the idea of a maximum length for baselines 2+ 
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Such & concopto vas obviously in variance with the International Court of 












Justice, which had dismissed the idea of c maximum length for baselines 
in the Fisheries casa. It is significant that the treatment of the sud- 
Jeet wes caittcd from iater drafts of the proposed convention. The In- 
donesion delegation did not revive the tiscue of archipelagos at the 
Som erence. 

On March 26th, however, the Yugoslav delegation introduced a 
Bropoct.. which would have added two paragraphs to Article 10 to taka 
2 9 &¢ccunt archipelagos: 

2. Sue provisions of articles 4 and 5 also apply te islands. 


3. Ste wethod referrtá to in article 5, cf straight baselines 
joíning appropriate points on the coast of islands facing the high 
Ses chall be applied in the same way to groups of islands distant 
from the coast. The areas within such lines and islands shail be 


considered as interral waters of the islands.?? 
On April 1, 1958, the Philippine delegation introduced an 


emendment to Article 5 which would have taken into account archipelagos. 











“Samerican Journal of International Law, Spec. Supp. 20, 1926, 
pe 310-319, cited in ibid., p. 291. 
2h id., pe 292. 
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<24/Conf .13/39, op. cit., Document A/Conf. 13/C.1/L.59, p. 227. 
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It presented two versions, the primary of which read: 


Tne method of straight baselines shall also bs applied to 
erchipelegos, lying off the coast, whose component parts are 
sufficiently close to one another to form a compact whole and 
have historically been considered collectively as a single unit. 
The baselines shall be drawn along the coast of the outermost 
islands, following the general configuration of the archipelago. 
The waters within such baselines shall be considered as internal 
waters .¢ 


Toe Philippine delegation withdrew this proposal on April 15th, 
1959. Subsequently, on April 17th, the Yugoslav delegation withdrew its 
proposal relative to paragraph 3, as a resuit of the withdrawal of the 
Philippine proposal. The Danish delegation reintroduced the Yugoslav 
proposal, but after discussion which indicated that the conference would 


> > : بح جب ره د‎ 
ort It, Gsoin witocrew it. 


~ 


Me Ucites alagaoz, Supported oy Yusoslevis, pointed out tae 
complexity of the archipelago question, csusing its failure of solution 


meen by the 1930 Eague Conference end by the International Lew Commission. 
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it steted:‏ راچا کک 


E WES ACI TT SEDE 12 E OSS COW ceca... Es SITES 
Pemecosccel ercnipeiagos, some of wnica yere compact groups Ol islands 
ED overlapping territorial sea, while others were widely scattered. 
re epplication of the principle embodied in the former Yugoslav 
٣۰۰-381 <O wicely scattered groups would enclose huge areas of water 
NE out cf proporticnwitn tte Lend eres. Nor would the "position 
٠-٠-٣٣ ٠٠۶ bimplified by the mew limit to the length of siraigat 
baselincs stipulated in Article 5, for wholly artificial baselines 
might be drawn between mere reefs and atolis. In those circumstances, 
the United Kingdom delegation would prefer to see the matter held 
over for special study, in the same manner as the question of his- 
toric bays. 





2611a., Document A/Conf. 13/C.1/L/98, p. 239. 


“(tid., pp. 162-163. 





Arcülpelägos, the, became one of the untreated issues in the 


Convention on the Territorial Sea and Contiguous Zone. 


r ~ cuide YD - ^ 
حه پمپ‎ 5 ~ en” , 
Det, IDEO, 
a io - 








Wherever the territorial sea or interns) weavers Gxioc, ٦ 
ROSE i5 & recurrent problem. It is particularly acute where the 
limits of either tne territorial sea or internal waters may be changed 
extensively as in the case of the epplication of a straight baseline 
systen. “he drart of paragraph 3 of Article 5 was on the whole accepted.” 
in the final craft, it became paragraph 2 of a new article 5: 
Waoere the establishment of a straight baseline in accordance 
With Article 4 has the effect of enclosing es inland waters areas 
which had previcusly been considered es pert of the territorial 
f toe high sees, a right of innocent passage as provided 
im articles 14 to 23, shall exist in those waters. 
The question of what could be construed as innocent passage was 
& more complex one, in the context of fishing vessels, it was decided 
after much discussion to relate passage of these vessels to such laws 
end resulations a coastal State might make end publish. This approach 
Wes tazen efter it vas realized that there was much variance among 
States or practice related to foreign fiching vessels. Non-innocent 


pessage in relation to fishing vessels was directly related to engaging 





200.8. Congress, Senate, Four Conventions and an Optional 
meecocol, Formulated at tae United Tations Conference on the Lew of 


Sea, executives J through W, Coth Cong. Ist Sess. (Washington: 
Government Printing Office, 1959), p. 15. 
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iculty in regulmting or 
Sppresenmiing cffenders, particulerly wito modern gear quickly dropped 

aná retrieved, discussion centered ebocut the inadvisability or attempting 
to do this by uso OF an international convention. ^9 


The Genoral meaning of innocent passage was more eiusive. Tae 
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Passäge is innocent so long as it is not prejudicial te the 
2 


peace, good order, and security of the costal Stato.» 
Subusripes in particular vere singled cut., Tie traditional 


meer Of cube=rines as a tbrest to security and the more practical 
consideretion that they can constitute e danger to navigation was 
Sd Out. The Perish delegate expressed this fear: 


Submarines gin: be a se 

io ce Security cf the coestel Steve utlesa tacy surf& ced unille 
procedding through narrow etreits. ‘the Banish government has 
Blvaeys Coudicered that تن‎ 7 submarines vas not innocent 
DNE dià not nevigctc on tho éuc2&5c RUE petsing through 

E Nor, waters. Since it was common knowledge that with 

TES advent of atomic energy, commercial submarines might come 
Lato Service, hio deisgation would prever to see paragraph y 
MIMI LE Artiche 15, 34 
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Bs 25 invefestirz Misc itidid not occur to the Conference that 
Some tone suomersiolos miga? not be Gesisned for efficient E on the 


Bureecs, but for subrergeóá operation. “ne article as contained in the 








20/0022 ر۰13/39‎ op. cite, pp. 16-77. 


P+ 112. Parasreph 5 related to passage of submarines‏ 0ص 
through tne territorial sea surfaced.‏ 

















COBVGAKAON +8 
Subuarines are required to navigate on the surface end shoy 
their f1£g.28 
Warshirs. 


Under accsptes tonoto of international law, a warship ia con. 
METOS LAMES to Jjuriidication of any Stats other than its flag state. 
east principle wa upheld by the Conference, ‘The problem cf nuclear 
VOTES was brougnt up by the Yugoslav delegation. A proposal wes 
gmtroducsd which would ad@ wording to Article 2% of the Draft to 
metlect the opposition of their government to the use of nuclear 
MINT fo: otacr tran peaccéóunl cons.93 This proposal provided: 

iko coastal State my deny exercise ci the right of Innocent 

ee through its territorial wetero to any ship carrying any * 


unclear weapons .34 


"hig proposal was eccfeated, Based on the Corfu Chanrel case 


44 





puc@ement: by the International Court of Justice, the United Kingdom 

CELO tket warships could pess through atreits used for international 

novigetion. 92 it was pointed Out by several Gelegaticas that sone 

Eocice ecckuld be given for warships to pess through Ro. waters 


OL e coastah ciate. Italy cogently pointed out that the articles should 





99 /Con. 13/39, OP. tito, pe 129. | 
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, È > United Tations, international Court of Justice, 
Rüpc-ts 21049, (Tae Magnes international Court of dustice, 1959), p. La 
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The plenary session reduced the First Committee draft to 
simpiiry it, conforming to the principle laid down by Italy and which 
hes repeatedly been proved with regard to international conventions, 
in the final Convention, it reads: 
If any warship does not comply with the regulations of the 
coastal State concerning passage through the territorial sea and 
a any request for compliance which is made to it, the 


E State may require the warship to leave the territorial 
8 دم ه‎ 


lli. SUMMARY: ACCOMPLISHPANTS AND OMISSIONS 


The Conference on the Lew of the Sea set forth the inter. 
rational inw of the sea to an extent achieved in no previous bocy 
or gathering. The Firot Committee, of interest here, achieved 
much with relation to straight baseline systens. 

With cighty-six na ations present, agreenent vas reached on: 

Qe A uetacod of nd a straight baseline system to a 
deeply indented or cut into coast or where a راو‎ archipelago 
añgnt exist. | 

b, Rules for base-points set forth. 

c. Innocent passage was provided for where baselines cut 
off arces vaich had formerly been high seas. 


d. Closing lines for bays, other than “historie bays” 





۳ 
us. Congress, Exceutives J through N, op. cit., p.19. 





53 
been agreed on. 
وه‎ Islands had acquired a definition and were subject to the 
provisions of the articles of the Convention on baselines, where they 
were sufficiently close to the coast. 

Coupled with the formidable achievements at the Conference vas 
an arca of impasse, growing out of Lingering disagreements not capable 
of resolution at the Conference. Such arcas constitute the omissions. 
These omissions in the work of the Conference, in addition to failure 
to agree on a uniform breadth of the territorial sea not relevant to the 
discussion c? scellnes, were; 

a. A treatment of “historic waters” or "bays", an issue for- 
werded to tis Ceneral Assembly for action. 

b. Treatment of archipelagos, other than coastal erchipelagos, 
in the context of streicht baseline systems. 

There are stveral interesting points which were brought up at 
toe Conference which bear further discussion. 

One of these is the estedlishment of a widespread consensus on 
Straight baseline systems, serving to confirm the acceptance. of the 
Judgement of the International Court of Justice in the Anglo-Norwegia 
Fisheries case. The statements of the delegates, including the United 
States delegate, indicated that this judgenent was accepted by most as 
gaeerzn2tlonzl lev. 

On the cther hand, the United Mingdem delegation, wriia met con- 


testing the judgement, tended to try to ignore it in advocating a maxinun 





ES 
length for baselines in straicat baseline systems. 

The interest of Indonesia and perhaps even Cenada becomes clearer 
in discussions in eubséguent caapters, The Canadien action showed a marked 
divergence of opinion between this Commonwealth dominion and the mother 
Sera y. 

ano proviem of ocean archipelegos was brought up by Indonesia ard 
the Philippines. This issue was close to the hearts of these two nations 
as can be seen by its obvious applicability to the two scattered nations, 
comsisting of islands over a wide area of high seas. It will be discussed 
in Chapter Vi in lignt of subsequent events. 

Froa the Proceedings of the United ations Conference on the Law of 
Pie occa, perticulerly in relation to the work of thé First Committee, it 
gan be seen that the new nations cought to gain security for their 
sovereigaiy, particularly in the case of these whe relied on the sea for 
Toodstuffs or who possessed coastline far beyond the ability of the naval 
forces of that nation to render secure, Security was sought through 
extensicn of sovereignty over areas of the high seas, to an extent which 
could not be justified under Byunkershock!s dictum, "Imperium terrace 


finiri ubi finitur armorum potestas". in no practical sense could the 


gryd 





Security of these arcas be maintained, though perhens it is a testimony 
Em their hores vested in the United Nations to view the sanction of tne 
Conference as an enhancement of such security. 

The Conference proceeded wita the lessons of the 1930 Hague 


Conference before them and cogently shied from attempts to codify 
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controversial concepts on which no agrcement eould be reached. This was 
the case with regard to the breadth of the territorial sea; it was algo 
true of tne issue of ocean archinelages. As a positive accemplishment, 
however, there was coassaerable progress towards determination of commen 
criteria on which to base the measurement cf the breadth of the territo- 
riel sea when end if a uniform breacth could be agreed upon. The ability 
of the participants at the United Nations Conference on the Law of te Ses, 
in 1958 to sense the extent to which consensus could be reached based on 
comiicions ín the intermetional system end progress to atel in ulti- 
Marcel divlcmacy resulted in the considerable eccomplishwent repre- 


entea by the Four Conventions which emerged. 








0 
با هه سك مه aber hé‏ 


CONTELZORARÍ BASILI CONCEPTS 
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ne disputo over to vicdthn of tae territorial sea is well known. 
It has preoccupied coastel nations throughout history. Tas Second United 
Meticus Conferences on the Lew of the Sea, held in Geneva in 1960, was 


Baker up almost entirely by debate over ’e uniform width for tus territo- 


MIEL o ceterrigation.c the Limits c? tae territorial ses ani one 
walen will continue to hoid significance regardless of the breadth of 


- 


COrritoriel sea cleived is tho lceation of the baseline on which such 


t 


& xeccurement is based, The 1955 United Nations Conference cn the Lew of 

the Sea mace major strides in achievement of ¢riteria for this reference. 
Location of the beseline where the coast is regular is merely a 

matter or deciding the point on the lend fron which breadth of the terri- 
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Convigucous Zone (hereafter termecé "The Convention") esteblished this point 
۰۰٠۰۰16236 3٤ ^ 


Except where otherwise provided in these articles, tre normal 
baseline for measuring the breadth of the territorial sea is the 


Low-water line along the coast as marked on large-scale charts 





lunitsed Nations, Second United Nations Conference on the Low of 
the Sea, Summary Records cf Flenery Meetings and Meetings of the Comalttee 
or the Whote, A/conr’. 19/8, (Geneva: U.N., 1960) 
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p 7 2 
cfficially recognized by the coastel State. 

Trere ves general egreement on this delincation of baselines 
where coastlines were regular, being smooth or having no special con- 
figuration. The vacuum created here was Where no low-water line existed’ 
Previcus practice pointed towards use af the higk-water lirs in such 
cases. ‘This would be in conscnance with Boggs? who advocated “whatever 
line of sea level as adopted in the charts of the coastal state”. Similar 
practice was advanced by a Committee of Exverts in setting the baselins cs; 

the low-water line elong the coast as marked on the largest scale 

chert &veilasblo, officially recognised by the coastal State. If no 
detailed charts of the area have been drewn, which show the low-water 
line, the shoreline (high-water line) should be used.’ 

۱ 

It would seem difficult for the mariner to deal with the vagaries 
of the moro coscure cases which might occur. The hydrographic data avail- 


able will always be the criterion for navigating on the high seas. It is 
Unlikely that a stata would be eble to ascertain its own territorial see 
lizits based on low water ir charts evaileble for the area only show high. 


water lixes. Where low water dces exist, mean low water is the normal 


~ 





25.5. Congress, Senate, Pour Conventions end an Optional Protocol 
۳۰۰۰۱1166606 at the United Netions Conference on the Law of the Sea, 
Bkecutives J to L, inc., Goth Cong. lst Sess., (Washington: Government 


Printing Cffice, 1959), p. Ih. 


S.W. Bogzs, “Delimitation of the Territorial Sea". Americén 
Journal of International Law, Vol. 24 (1930, p. 54h. 


united Nations, Addendun to Second Report on the Regime of the 
Territorial Sea, Annex 2, A/Cont. 2, 4/01/Add7L, (Geneva: Unicea Nations, 
1955); pe us 
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for cepto werkings end cosstläne dovterminetion in cartography. 

The grictest problem of determination o? baselines occurs when 
& coastline bas special configurations. These may entail cosstal 
archipelssos, offshore islands, groups of islands forming archipelagos, 
Or indentations forming, bays. It is to these situations tne most signifi. 
Cant issues of straignt basclinss can be traced. 

Arcaipolagos were now discussed, per se, in tae Convention, but 
are relevant to the straight baseline concent. The types of archipelagos 
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ussed in Section Ii. 
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Bays wnich belong to a single state are covered in Article 7 of tas 
Convention. ‘The noteble exception to tkis article is that of historic bays, 
he significance of this exception in wording the limitation for e closing 
iine to twenty-four miles ecress the mouth of a bay leaves unsettled many 


cielos to thet titie c? historic bays. 


The excepticn cf Article 12 rolotes to the more general category 
Toric waters. Tre whole issue of historie waters, to include 
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Ristorie balê, hes long been a difficult one. Section III. cf this 
enapter wlll deal with the concepts which ere now prevalent regarding 


this category. 
مد‎ STRAIGHT BASELINES 


Where coasts ere not reguler, but possess irregularities suca 
as indentations or bays, it is provided in the Convention that straight 


baselines my be used. Article à states: 
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the method of straight baselines joining appropriate points may be 
employed in drawing the basclines from which the breadth or the 


territorial ses is messured.? 
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The "straight baseline” ic a new concept in international lew. 
it hes ite inecotion in 19591 with the decision in the Anzlo-Korwegi- 
en Fisheries case in which the International Court of Justice upheld 
Norway's methed of delimiting an exclusive fisheries zone by drawing 
Svre@ight baselines’ along the Norwegian const above the Arctic Circle, 
¿incegendent of tae low water mark. Tunis established a new system of 
baselines from whieh the territorial sea could be measured, provided 
Certain gecsreonic situations obtadinec. This system with certain 
modifications was approved by the 1958 Geneva Conference on the Law 
or the Sea. 





ft is the opinion of Shalcıritz that straight baselines refer to 
& syetem only to be used where geogravhiend conditions so justify a de- 
parture from the rule of the tidemark, I.e., use of the low-water mark. 


ee SO far as to say: 
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Bvenwrhere awtraigat line is drawnvecross an Indentation it 
Gces not fall within the category of “straight baselines". Such 
@ tire where applicable applies to a single coabtal configuration 
and may be encountered along any coast. ! | 
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"U.S. Congress, Senate, Four Conventions and an Optional Protocol 
Formulated at the United Nations Conference on the Law of the Sea, Exe- 
cutives J tO N, G6th Cong. lst Sess., (Washington: Government Printing 
Office, 1959),p. 1h. 
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Macooveazl and Burke Go mot make so sharp a distinction between 


seines and straight baselines, but refer to the straight baseline 














NR T lstively recent, کے ےک‎ 15: to determine the fess 1. 
by crewing c po lines ecnnecting islands, rocks an& prononto- 
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neg 
rics which constitute comvonents of ektrenely rugged and Br: 
coastal contigurations . She aorwezion claim susthined by tbe In- 
tvernevione. Court of. Justice in the Ancio-Horwegie. n Pisheries casa 
13), Of coursd, the most pro Be ¿liu istration, but otker states 
ave made claims of the sane type.” 


Colcmbos in referring to streicht baselines doces not refer to 








٣۰٢9 رت۹‎ but uses the berm separetely.” From the tenor of his writing 


۶۱ 0 Suvjcct, ke eppears to have espoused the United Ainzdom object- 
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ions to the Norvegíen system. Ironically, writing in 1954, he stated, 
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toe fisbsrios judsement:‏ کہ 





at is sugsested, however, 
be given to the Courts Finain 
2 E pinde it dodit wit 
- ves “exceptional, "LO 


hat zo exaecerated importance should 
it GhA»asot bs held that it created 
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MTS. 
h 2 cecast which -- a3 tbe Court said 


Perhers the Qcfinition conteized in the State Department publi- 


DNLIOD Oc tre subject can be considered és an euthoritetive definition ~ 








ina legal sense tke straight baseline moans far more than "a 
baseline vaici xia inn ight". Rather, it is a concept for stimu- 
Ms the cee@stline st&verd from the mormel baseline. In principle 


the etraight baseline is applied by establishing an arbitrary bases 





9C.J. Colomoos, Tre mvernational Lay of the Sea, (3rd Rev. Ed.), 
(London: Longmans, Green and Company, 1954}, De 93. 


Es. MecDoural end Wed. Burke, The Public Order of tre Oceans, 
(New Haven: Yale, 1964), vp. 315. 


1074 Ibid., p. 89 
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Aresipesagos are very much caught up in the concept of straight 
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Sr, by their nature they tend ta be deepiy indented or to 


corsist of scattered island fringes the existence of which bred the 





Straight basciine concept. The ¿nglo-Norwegían Fisheries caca treated 
EM, coestsl archipelazo. The judgement of the International Court of 
Justice made it rather simple for the 1958 Convention to also treat the 


coestel arcnipelago. it is not referred to as such, but Article $9 ia 


Beurer CoYLOZS Ly exoliceole to coestes archipelazos . 
it iS aporopriate to discuss the terminoicay of archipelasos 
at this point. Evensen has produced one of the fev exhaustive treat 
EO ۱ 
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ienis cay be divided into two categories: cosstal 




















Hyvertaeri of State, Sovereignty of the Sea, Department of 
State publication 7649, (Washington: Government Printing Office, 1965), 
me 12. 


Jens Evensen, “Certain legal Aspects Concerning the Deiimita. 
E cr the er Waters of Archipclegos", Document A/Conf. 13/18, 
United Nations Conference on the Jen of the 5 a Vol 2, A M 


= "nos, 7 EF. 13/37, (Geneva: United Nations, 1959), pp. 209= 


Iimyersen calis these “outlying (mid-ocean) archipelegos" 
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1S the Lorwéclen fweer-za&aorài, where an outer coastline exists for almost 
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Suit Of مت قوتت‎ archipelagos, in Finland, Creeniané, Sweden, Yugoslavia, 
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Westin orehipelagds consist of groups of islands which are situated 
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d'or ét ieast far LCI to be considered 
* Ir 2. سے‎ E - A 
SUS OF tLe best khLoun of those cre Indonesia, the Philippines, Iceland 
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fercace nor the 1959 Geneva Conference treated it conclusively. In the 
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Beccuiescence of staves. Major sea powers such es the United States and 
e United Kingdom have refused to ecqauiesce to such claims. In the 
ace of cuch opposition, it remains to be gean whether straight basce- 
mine systems for ocean archipelagos heretofor instituted can prevail 


or long. 
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Straight baseline systems, with reger to ocean arckirelegos 
end to ccastal archinelegos which cannot be treated under Article 5 of 
the Convention must stend the test of time on a case-by-case basis. 


For this réason, it cannot be said that any concepts, for delineation of 


internal waters and reference for the measurement of the territorial 
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Codification of International Law and at the Geneva Conferences on the 
Law of the Sca of 1958 and 1960, little support could be rallied for 
treatment of ocean archipelagos as individuel units, enveloping the many 
islands, islets, and waters surrounding them. 

From the standpoint of freedom of the seas, the wholesale use of 
straight baseline systems is particulerly objectionable. in the United 
States, both the Chief of Naval Operations, who is the principal advisor 
tO che President on matters dealing with the sea, and the Secretary of 
the Navy have, within the past year, indicated concern with such a 
practice: 

Admiral McDonald stated the United States position on this practice: 

Some nations have unilaterally claimed sovereignty over extended 

areas of water off their coasts. This claim is without foundation in 
low; has never been accepted in the past and should not be accepted 
today.t 

Mr. Nitze was more pointed in his reference to straight baseline 
_ systems: 

© e e governments have been attempting unilaterally to put aside 

weueditional Ww related to e baseline for measuring the territorial 
sea. The intention is to pre-empt as internal waters vast areas 
hitherto established and used as high seas. 

There are cogent political, economic, and military reasons for 
opposing the curtailment of the seas by straight baseline systems. A 
Summary of the more important of کے‎ would include among adverse effects 
&ccruing from sucn systems: 


> 


United States Senate, Committee on Armed Services, Military 
Procurment Authorizations, Fiscal Year 1966, Hearings before the 
Coumittee and the Subcommittee on Department of Defense of the Committee 
on Appropriations, 89th Cong, lst Sess, on S.-800, February 24-larch 15, 
1965 (Washington: Government Printing Office, 1965), p. 753. 


Paul H. Nitze, "Trends in the Use of the Sea and Their Implications 
on Foreign Policy", Marine Corps Gazette, March, 1965. 
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